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A "SELLER CARRY BACK™ SECOND MDRTGAGE TRANSACTION IS SUBJELT
TU THE COLORADD UNIFORM CONSUMER CREDIT CODE AS A CONSUMER
LOAN UNDER SECTION 5=3-10« IF THE SELLER DDES NOTY IN FACT
INTEND TO FINANCE THE SALEe “SELLER®S PDINTS™ CHARGED IN
CONNECTION wiTh A RESIDENTIAL REAL ESTATE LOAN ARE NDT FINANCE
CHARGES WITHIN THE CONTEMPLATION DF SECTION 5-3-109 AND

ThUS NEED NOT BE INCLUDED IN THE CALCULATION OF THE APR,

The acministrator has received several requests for her opin-
ion &8s to whether certdin "seller carry dback™ credit trans~
actions are sudbject to the Coleorado Uniform Consumer Credit
Code (hereinafter referred to as “code™): andy if sOv whether
the seller®s points charged on such transactions sust be
included in the finance charges Specificallye the requests
received raise two issues:

le Wnether a home acquisition credit transaction secured
by @ junior lien which is structured as 3 "seller coarry
back™ transaction is sudbject to the code 85 8 consumer loan
under section 5-3-104 {f the seller does not in fact intend
to finance the transactione and

2« If the adove trangaction is 8 consumer loan subdject
to the codey whether the seller®s points charged on the
transaction are & finance charge under section 5-3-109.

Issue NOe 1t Nhesher B _bome_acguisition gcredist_scansacsion
secured by g gupnior._liep which is _structured as._a_Sseller
carry back® sransaction is_subjecs_to_the code _Aas_ A _SODSUBEL
Joan_under_section S=3=1Ds_if_the _seller_goes not ipn.fact
iptepa o _fipance _she _S$ransactione
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Currently, the administrator is aware of two categories of .
home acquisition financing transactions labeled as “"seller
carry back™ transactionse Although the twd Categories carry
the same ladely the transactions are entirely different in
substances It is important to understand the distinction
petween the two Categories since only one category of such
“seller carry dack™ financing transactions is sudject to

the codee. -

Ae Category 1

In the first category is the true "seller carry dack™ trans-
actione The owner/seller of the home agrees to finance the
sale of his home for the buyer Dy accepting the dbuyer's
note securec Dy & mortgage on the homes Generallys the
seller finances only that portion of the sale price of the
house in excess of the existing (or new) first mortgage
loan and the buyer's cown payment. In other wordse the
‘seller is generally in the position of a second mortgage
cregitorel/ The following transaction wds presented to the
agministrator as one example of the true "seller carry dDack™
second mortyage transaction:

Sale price of house $85.000
First mort3age ioan $55.000
Cash doan payment $13,000
Remaining amount to dbe financed

by the seller $17.000

In this transactions the owner/seller agrees to finance the
$17,0C0 for tne buyer and “carry Dack™ a second mortgage on
the house he is sellinge The bDuyer makes a note for $17.000
payadble to the seller and makes-his montnly payments on the
transaction to the sellere The seller mays sOme monthng
sfter completion of the transactions sell the note to @
financial institution or other third party investore. In
that evente the dbuyer will maxke his payments girectly to
the third party assigneee :

In my opinions the "seller carry back®™ portion of the advove
transaction is not sudject to the codee 1t ise of course.

® credit sale macde for a consumer purposee Howevere it is
not a consumer credit sale &5 defined in CeReSe 1973y 5-2-104
since the seller is & private party engaged only in the one
time sale of his homees A4S suCh, the seller is not "a person
whs regularly engages as & seller in credit transactions of
the same kindieee™2/ Since the seller does not mseet the
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®regularly ongagcé' threashold test under the codey the entire
secongd mortgage transaction is excluded from cooe coverages.d/

8. Category 2

In the second category is & transaction which is also ladbeled
8s ang #lso initially structured as & ®seller carry back"™
transactione Howevery the sinilarity dbetween the twd trans-
actions ends there.

In this second category of transactions lsbeled “seller

carry back“y the owner/seller agrees to finance a portion

of the sale price of his house pnly if & thirag party creditor
will purcnase the note prior to or at closings Despite its
Tadel as & "seller carry Dack" trangadctiony it is not in

fact a seller carry back transactione The seller never
intengs to finance the transaction angd never intengs to

Carry DaCk @ $@CONC mOrtgage. Using the same example set
forth in paragreph A adover tne second mortgage transaction
in this secono category of “seller carry dacks™ looks 8s fol-
lows:

Sale price of house $ 85,000
First mortgage loan $ 55,000
Cash cown payment _ $ 134000

Remaining samount to be financed :
as follows: $ 17,000

8« Note from buyer to seller for $ 17,000

be Prior to or at closing note
is 5010 to & financia
institution at & discount ofe
sdye 15%¢ The seller
receives $1&44450 from this
transactiones Buyer of course
pays 817,000 to the financial
ingtitutione

The true creditor in this transaction is the thirg party
wno makes & loan to tna buyer Oy pre-arranging directly or
indirectly the terms set forth in tnhe note anc purchases
such note from the seller at a discountes/
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My position in this regard is igentical to the position
taken by the Feceral Reserve Boarg staff in their opinion
letters on "seller carry back™ transactionss See letters
NOe 1090 2199 25%9¢ 164y ang 1323, Specificallye in letter
Noe. 259 the Federal Reserve Board staff took the following
position with regarg to second mortgage trensactions with
pre-arranyed giscounts to cregitors:

This is in reference to your letter

eee rEgarging the prodlem of the appli-
~cation of the Regulation where_the
borecwner 22King. DACK A _SELONQ_MOLLIASE
is_perely a _conguist _for_a_cregisor
wbo_will_agiually teld the_opligasione.
The seller who is not otherwise a8 crec-
itor eee and who takes back a second
mortgage is exempt from the require-
ments of Truth in Lendinge providing

he is really the lender in substance.
If the seller pre-arranges «ith @

real estate dDroker or some Other pro-
fessional secong mortgage investor to
giscount thé instrument as soon as he
(the seller) receives ite then he may
not depend on his "non-creditor™ exemp-
tione In other wordse jf_gthe _seller
is_pothing._pore than 3 _Ssirdw. DAnsZ
be_is.not_stne_ceal_lendere ang exist~
ence of the exemption would depend on
the status of the discountere (whoo

in most casese would De 8 “creditor®™).
Brokers and salesmen should not rely

on the homeowner's exemgtion where 2
credit instrument is made payadle to

® "non-creditor® seller if they know
that the instrument will de discounted
by pre-arrangements and full aisclosure
snould De made i SUCh Ca58Seeee

On the otner hand, {f the seller cecides
at & later cdate to liquidate an instry~-
ment he is holdinge his exemption is
still valide The question as to the
icentity of the real creditor would
only arise when the instrument is dis-
counted by pre-arrangement ore in

other words. where the seller never
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entertained any thoughts abocut fholding
the instrument.

To summarizey it is my Opinion that 8 second mortgage home
acqQuisition transaction in which the seller does not intend
to finance any portion of the sale of his homes is sudject
to the code as a consumer loan under section $=3=104 if the
transaction otherwise meets the requirements of tnhnat section
of the coge.

Issue No. 2: mhesher_she seller's poipss.charged. _on s cesi=
genzial_real _esiate_acguisiziop.consumer_loap_acre a _finange
Lcharge.upger _secsion 5=23=103%.

Several persons requesting the administrator®s opinion as

to the applicability of the code to “seller carry back™
transactions have 3150 asked whethere assuming the second
category of "seller carry back®™ transactions is in fact sud-
ject to tne codes the cregitor may exclude any seller’s
points chargyeo on the transaction from the finance charge.
In my opiniony seller®s points in such & transaction are

not finance cnarjes and thus need not dbe figured in the cal~
culation of the APR on the loan.

Scller's points are 3 charge imposed by the lender on the
seller of real estate usudlly in connection with @8 VA or

Fra Yoan taken Dy the buyer to finance the acquisition of

the homes Prior to the issuance of revised regulation 2 in
Aprile 1981y the .Feceral Reserve Boarg staff had teken the
position that such charge sust de included in the finance
charge. The staff reasoned that seller®s points were charges
either paid indirectly by the dedtor (tnrough & specific
increase in the purchase price of the house) or paid cirectly
Oy the seller to the lender on dehalf of the gedbtor (since
"put for™ these pointse the seller would dDe adle tO accept

8 lower price.) See the definition of finance charge in regu-
lation 1 at section 226+4& and in the code at section 5-3-109,

This position caused significant compliance prodlems doth
for lenders who sought to document eavidence that the seller
did not in fact recoup these points by incressing the pur~
chase price of his home and for regulators who did not have
reliable cats to determine whether the seller had increasad
the purchase price of his house to recoup 81l or & portion
of the charge.

As a result of these compliance prodlems the Federal Reserve
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Board in its revised regulation I excludes seller’s points
from the finance charge in 811 cases.S/

Tne definition of ‘inance charge in section 5-3-109 of the

coce is sudstantially tnhe same as the definition unger Truth

in Lenginge Thus the compliance prodblems noted by the Fec-
eral Reserve Boarc staff uncer Truth in Lending are identical
t0 those under the COCe.s I cCONCUr with the resdsoning of

the Feceral Reserve Boarg which led to the exclusion of
seller's points from the finance charge. Accordinglye seller®s
points chargea dy tne lender in connection with resicential
real estate acquisition loans are not 8 finance charge under
section 5-3-109.

d/ The analysis would De the same if the seller financing
was secured Dy a first mortgage except that residgential
real estate purchase¢ money loans secured dy & firge mortgage
are exempt from many of the provisions of the code. See
section 5-3-10S5..

2/ See section 5-2-10& (l)(a8)e The “"regularly engagea™
tnresnold test is met if the seller engages in more than
five (5) such transactions in & yeare

3/ Note however that if the amount financeo by the seller
is 334000 or less the transaction may be subject to the
code as » consumer related sale. See section 5-2=602(1)«
as amended. .

&/ 1t would de elevating form over substance to concluce
that the prearranged purchaser of the note is not the true
lencere. See Eord Motor Lredit.CLos_vs _(enances 101 So Cte
2239 (1981)« In that cases the Court determined that disclo-
sure of Forg Motor Credit Coe. 88 an 8ssignee rather than as
8 creditor was sufficient disclosure of its creditor status
since "nerey requiring more disclosure would not meaningfully
denefit the consumer and consequently would not serve the
purposes of the Act.”

In this case. howevere identification of the pre-arranged
purchaser of the note as the lender rather than assignes
does meaningfully benefit the consumer gince it results in
code coverage of the transaction including sudbstantial con-
sumer protection provisionse
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S/ Revised regulation l. section 226«4(c)(5)e Tne purpose
of the exclusion is "to avoid difficulty in determining
whether purchase prices have deen specifically increased to
cover seller's pointse.™

By/~"- .12&&2%21:25%%}!53?? - -
SANDRA B, MCCRAY '

Agministrator
uniforn Consumer Credit Code
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Tnis is 8n official interpretation of the Colorado uUniform
Consumer Cradit Cooce as contemplated in CeResSe 1973y 5-6-104(4)
as amendec.
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