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 Plaintiff, the State of Colorado, by and through its Attorney General, Philip J. Weiser 
(“Plaintiff” or “Attorney General”), brings this action against Defendants The Kroger Co. 
(“Kroger”), Albertsons Companies, Inc. (“ACI”), and C&S Wholesale Grocers, LLC (“C&S”) 
(collectively, “Defendants”) pursuant to C.R.S. § 6-4-104 and C.R.S. § 6-4-107 and alleges as 
follows:  

Few issues impact Colorado citizens, especially families, more than food.  What to eat, 
where to buy, and the cost of groceries are constant sources of anxiety for Colorado families.   
Rising grocery prices lead to food insecurity and hunger, strain the resources of local governments 
and non-profits, and harm every Coloradan. 

Now, in an already concentrated Supermarket industry, two of the largest Supermarket 
companies in Colorado—and in the U.S.—seek to merge.  Kroger, which operates King Soopers 
and City Market, intends to buy its chief competitor, ACI, which operates Safeway and Albertsons. 

Few would feel the impact of this Proposed Merger as profoundly as Coloradans.  Kroger 
is the biggest Supermarket operator in the state, and ACI is third.  Combined, they would control 
more than half of the Supermarket industry in Colorado.  And in many local areas, the resulting 
impact would be even greater. 

ACI employees immediately recognized the potential impact of the Proposed Merger, 
reacting with shock and disbelief.  One employee exclaimed, “you are basically creating a 
monopoly in grocery with the merger . . . It’s like AT&T and Verizon wanting to merge.”  Another 
echoed that the merger could not possibly be approved because it would create a “monopoly.”  
Even the ACI COO acknowledged, “We are being bought by our enemy.” 

 Indeed, Kroger and ACI are fierce head-to-head competitors in Colorado, and across the 
country.  They constantly monitor each other’s prices and they compete in all aspects of grocery 
operations including on price, customer service, store quality, shopping experience, product depth 
and variety, availability of local supply, private label brands, customer loyalty and rewards 
programs, and data analytics.  Consumers benefit greatly from this competition in the form of 
lower prices, friendly service, well-maintained and stocked stores, fresh products, diverse 
offerings, good rewards programs, and the ability to support local farmers and suppliers in their 
communities and the state. 

Others benefit too.  For instance, the companies seek to hire the best employees for their 
stores, which improves wages and benefits.  And because the companies compete for local 
products, Colorado farmers and suppliers get fair prices for their goods. 

Kroger and ACI have decided that collusion is more profitable than competition.  Of 
course, the elimination of competition between these two industry giants will also eliminate the 
many benefits to  Coloradans that accompany that competition, and will lead to higher prices and 
diminished quality of the shopping experience.  The combination proposed by Kroger and ACI, 
and the harm that it will inflict on consumers, is precisely the kind of activity that the Colorado 
antitrust laws were drafted to address.  The Proposed Merger violates the Colorado Antitrust Act 
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of 2023. 

Conscious of the substantial harm to competition to be caused by the merger, Kroger has 
proposed to divest some of the ACI stores that it would acquire in Colorado to defendant C&S—
stores which almost uniformly underperform the nearby Kroger stores—along with some other 
assets.  This proposed “fix” does not fix anything.  The assets included in the proposed divestiture 
are woefully insufficient to restore the competition eliminated by the Proposed Merger, and, even 
if the divestiture package were more robust, C&S is not well situated to be a viable competitor 
because of its complete lack of experience as a national-scale retailer, lack of any experience in 
Colorado, and its lack of the infrastructure needed to replace the competition lost from ACI—
infrastructure that Kroger plans to keep for itself. 

Investigation of the Proposed Merger unveiled other unlawful activity demonstrating the 
risk of additional concentration in the grocery industry.  Despite being competitors, Kroger and 
ACI have already colluded to suppress the wages and benefits of their workers.  In January 2022, 
unionized employees at 78 King Soopers stores in Colorado went on strike.  Fearful that striking 
workers might flee to ACI, and that concerned customers would too, Kroger reached out to ACI 
to make a nefarious bargain.  The companies agreed that for the duration of the strike, ACI would 
not hire King Soopers employees, and that ACI would not solicit King Soopers pharmacy 
customers.  Executives at the very highest levels of both companies knew of this unlawful 
arrangement and allowed it to go forward.  Such “no-poach” and “non-solicitation” agreements 
are unconscionable and per se unlawful. 

The Proposed Merger should be enjoined and the no-poach and non-solicitation agreements 
should be enjoined and penalized. 
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I. THE PARTIES AND RELEVANT NON-PARTIES 

1. Philip J. Weiser is the duly elected Attorney General of the State of Colorado and 
is authorized under the Colorado Antitrust Act of 2023 (the “Antitrust Act”) to bring actions to 
enjoin violations of the Antitrust Act, to seek civil penalties, and to recover costs and attorneys’ 
fees.  See C.R.S. §§ 6-4-111 and 112. 

 
2. Defendant Kroger is a public company incorporated in the State of Ohio, with a 

principal place of business in the State of Ohio. 
 

3. Defendant ACI is a public company incorporated in the State of Delaware, with a 
principal place of business in the State of Idaho. 
 

4. Defendant C&S is a limited liability company organized under the laws of the State 
of Delaware. 
 

5. Non-Party Kettle Merger Sub, Inc. (“Kettle”) is a Delaware corporation and a 
wholly-owned subsidiary of Kroger created for the purpose of effectuating the merger of Kroger 
and ACI.  

II. JURISDICTION AND VENUE 
 

6. This Court has jurisdiction pursuant to C.R.S. § 6-4-110(1). 
 
7. Venue is proper in this district pursuant to C.R.S. § 6-4-110(2) because Kroger and 

ACI propose to merge stores, operations, and other assets in this district and consumers who reside 
in this district will be harmed. 
 

8. This Court has personal jurisdiction over the Defendants because Defendants 
transact substantial business in the State of Colorado and have entered into transactions which 
have a substantial locus in the State of Colorado and this judicial district.  
 

9. Plaintiff has standing to bring this action because the proposed merger would cause 
antitrust injury in relevant markets in the State of Colorado. 
 

III. THE PARTIES AND THE PROPOSED MERGER 
 

A. The Kroger Co.  
 
10. Kroger operates 2,719 stores across the United States.  Kroger’s annual revenue for 

the year 2022 was over $148 billion, with operating profit over $4.1 billion.1  Kroger has 
 

1 The Kroger Co., Annual Report (Form 10-K) at 30, 32 (March 28, 2023), available at 
https://www.sec.gov/ixviewer/ix.html?doc=/Archives/edgar/data/56873/000155837023004767/k
r-20230128x10k.htm. 
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approximately 6,000 employees at its Cincinnati, Ohio corporate headquarters to support its 
national operations.     

 
11. Kroger operates 148 stores in Colorado under the King Soopers and City Market 

banners. 
 

12. Kroger acquired the King Soopers banner in 1983 through its acquisition of Dillon 
Companies, Inc. in a deal valued at up to $750 million.2  There are 116 King Soopers in Colorado 
today.  The King Soopers stores are typically located in urban and suburban areas.  They have an 
average of  square feet and sell approximately  Stock Keeping Units (“SKUs”).3 
 

13. Kroger’s acquisition of Dillon also brought with it the City Market banner.  There 
are 32 City Markets in Colorado today.  The City Market stores are typically located in mountain 
towns and rural areas.  They have an average of  square feet and sell approximately  
SKUs.  
 

14. Kroger utilizes three distribution centers in Colorado and one fulfillment center.  
Kroger also has two manufacturing facilities in Colorado: the King Soopers Bakery and Mountain 
View Foods (a plant for dairy and other aseptic products such as broth).  Nationwide, Kroger has 44 
distribution centers and 33 manufacturing facilities, including 14 dairies and 5 bakeries.4   
 

15. To provide added convenience and one-stop shopping opportunities for its customers, 
many Kroger stores have in-store pharmacies and adjacent fuel stations, so that customers can fill 
their grocery baskets, prescriptions, and fuel tanks in the same trip. 
 

16. Kroger offers many private label products in its stores, which Kroger refers to as “Our 
Brands.”5  Some of Kroger’s more popular private label brands include Kroger, Simple Truth, Private 
Selection, and Murray’s.  These private label products are trusted and highly valued by consumers.  

 
2 Associated Press, Kroger to Acquire Dillon, a Retailer, N.Y. Times (Nov. 16, 1982), available 
at: https://www.nytimes.com/1982/11/16/business/kroger-to-acquire-dillon-a-retailer.html; “The 
History of Kroger,” Kroger, available at: https://www.thekrogerco.com/about-kroger/history/ 
#:~:text=In%201983%2C%20100%20years%20after,Gerbes%20into%20the%20Kroger%20fam
ily. 
3 “SKU” stands for Stock Keeping Unit and is a unique code assigned to a product, typically in the 
form of an alpha-numeric code and accompanied by a scannable bar code.   
4 The Kroger Co., 2023 Fact Book (2023), at 2, 6, available at: https://ir.kroger.com/files/ 
doc downloads/factbook/2023-pdf-fact-book.pdf.  
5 Private label products are products sold under a brand that is owned by a particular company and 
exclusively sold in that company’s stores.  For example, “Kroger” brand products can only be 
found in Kroger stores.  Private label products are sometimes manufactured by the company that 
owns the brand, but may be manufactured by a third party.  Private label products are often lower-
priced than national brand products and more profitable to the store than national brand products.  

REDACTED REDACTED

REDACTED REDACTED
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Kroger boasts that three of its private label brands are multi-billion dollar brands, which “generate 
three times the sales . . . of the top five CPGs [national brand consumer packaged goods] 
combined.”  With more than $30 billion in sales in 2022, Kroger’s private labels comprised over 
20% of Kroger’s total sales.  Kroger manufactures 30% of its private label products in-house.6  If 
Kroger’s Our Brands were a standalone business, it would be the ninth-largest consumer packaged 
goods company in the U.S. 
 

17. Kroger invests significant resources developing its private label products and the 
massive national infrastructure that supports their manufacture and distribution.  Kroger employs 
thousands of employees at its corporate and manufacturing facilities, including research and 
development personnel, quality assurance personnel, consumer researchers, marketing and 
promotions personnel, financial analysts, designers, sourcing and supply chain personnel, 
manufacturing personnel, and executive staff. 
 

18. Kroger also has a very popular and robust loyalty program, backed by a highly 
sophisticated and proprietary data analytics business, called 84.51.  Kroger customers can earn 
rewards through shopping at Kroger stores, including fuel discounts.  Through its data analytics 
platform at 84.51, Kroger can offer customized product offerings and discounts to its customers in 
the form of targeted coupons, mailings, and advertisements.  This not only provides a customized 
shopping experience for customers, but also an alternative revenue stream for Kroger, because it can 
sell customer insights and targeted advertising to suppliers. 
 

19. Kroger claims that its loyalty program is at the core of its business.  Its loyalty 
program captures 90% of Kroger’s sales, and covers 60 million households.  Kroger’s “advanced 
data science capabilities . . . sets us apart from the competition.”  Kroger’s data scientists and 
loyalty program personnel analyze 10 petabytes of customer data to come up with two trillion 
personalized customer recommendations annually, and to tailor its pricing strategy, sales planning, 
category management, and assortment.  The effect of its loyalty program is to “nearly doubl[e] the 
likelihood of a customer adding an item to their cart.”7 
 

20. Many of the employees in Kroger stores are unionized.  In Colorado, there are 123 
Kroger stores at which there is at least some union representation, including 117 King Soopers stores 
and six City Market stores.  Most Kroger grocery store workers are represented by the United Food 
and Commercial Workers Local 7 (the “UFCW”).  Other grocery store workers are represented by 
the Bakery Confectionary Tobacco Workers and Grain Millers Local 26 (the “BCTGM”) and 
United Steel Workers Local 290 (“USW”).   
 

21. Many of the employees in Kroger’s distribution centers and manufacturing facilities 
are also unionized.  Workers in the distribution facilities are represented by the International 

 
6 The Kroger Co., 2023 Fact Book (2023), at 18, available at: https://ir.kroger.com/files/ 
doc_downloads/factbook/2023-pdf-fact-book.pdf. 
7 The Kroger Co., 2023 Fact Book (2023), at 17, available at: https://ir.kroger.com/files/ 
doc downloads/factbook/2023-pdf-fact-book.pdf. 
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owner knew that it could realize much of that real estate value through a “sale/leaseback” strategy, 
whereby it would sell the real estate and then lease the stores back from the subsequent buyer.  The 
sale proceeds could be diverted back to the private equity owner while the operating entity of the 
stores would be saddled with the lease payments. 
 

40. Haggen took control of the stores on a rolling basis starting in February 2015. 
 

41. Shortly after acquiring the divested stores, Haggen filed a lawsuit accusing ACI of 
anticompetitive conduct and alleged violations of the FTC’s divestiture order, attempted 
monopolization, breach of the purchase agreement between ACI and Haggen, fraud, and unfair 
competition, among other claims. 
 

42. Haggen claimed that ACI made false representations about the divested stores to 
induce Haggen to acquire the stores under an expedited timeframe; misused Haggen’s confidential 
information to implement strategies to draw customers away from Haggen; provided inaccurate 
inventory data to disrupt the transition of the stores to Haggen; provided inaccurate and misleading 
pricing information to cause Haggen to overprice its goods; sabotaged inventory at the divested stores 
by, inter alia, overstocking the stores with perishable meat and produce; improperly removed store 
fixtures and inventory; disrupted Haggen advertising for the new stores; and failed to perform routine 
maintenance prior to transfer of the stores. 
 

43. On September 8, 2015, Haggen filed for bankruptcy pursuant to Chapter 11 of the 
Bankruptcy Code.  A series of asset sales followed through the bankruptcy court.  In 2015, just months 
after the divestiture sale, ACI re-acquired 35 stores from Haggen.  Then, in 2016, ACI bought another 
29 stores from Haggen, 15 of which had been part of the divestiture.  ACI also acquired certain trade 
names and other intellectual property from Haggen, allowing ACI to operate stores under the Haggen 
banner.  Indeed, Haggen is still one of ACI’s banners today. 
 

44. Although some of the other Haggen stores were sold to third parties, many closed. 
 

45. Although there were no Haggen stores in Colorado, our state suffered from the 
ACI/Safeway merger in other ways.  In the two years after the merger, ACI closed 20 stores in 
Colorado as it sought to consolidate its operations and eliminate so-called redundancies.  The result 
was diminished competition, lost jobs, emptied shopping centers, and reduced consumer choice.  The 
competition promised by the Haggen divestiture proved to be a sham.  
 

46. Haggen’s owner, however, did not experience nearly the downside that consumers 
and workers did.  On information and belief, Haggen paid $309 million for the divested assets it 
purchased from ACI.  Quickly thereafter, Haggen entered into real estate sale/leaseback 
transactions for 59 of the divested stores, for a reported $300 million.9  ACI then paid over $100 

 
9 Angel Gonzalez, Haggen’s Risky Expansion Largely Bankrolled Itself, Seattle Times (Oct. 29, 
2015), available at: https://www.seattletimes.com/business/retail/haggens-risky-expansion-
largely-bankrolled-itself/.   
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million to buy stores back from Haggen.10 
 

C. C&S. 

47. C&S is a privately held company.  Upon information and belief, it is owned by Rick 
Cohen and a Cohen family trust.  Rick Cohen is currently Executive Chairman of C&S. 
 

48. C&S is one of the largest distributors in the grocery industry in the U.S.  It does not 
have any operations or customers in Colorado. 
 

49. C&S currently owns and operates 23 retail grocery stores in New York, Vermont, 
Pennsylvania, and Wisconsin under the Grand Union and Piggly Wiggly banners.  C&S also 
franchises the Piggly Wiggly banner to various operators in the Midwest and Southeast. 
 

50. C&S has at various times in its history owned and operated other retail grocery 
stores as well, but sold or closed the large majority of stores roughly a decade ago.   
 

51. C&S currently sells only a handful of private label brands in its own stores, most 
of which it outsources from a third party.  C&S has only about  private label SKUs and it 
does not own any manufacturing facilities. 
 

52. C&S does not have a data analytics platform or a modern loyalty program like 
Kroger and ACI.  C&S also only operates one retail pharmacy.   
 

D. The Proposed Merger. 
 
53. Kroger and ACI entered into an Agreement and Plan of Merger on October 13, 2022 

(the “Merger Agreement”), and publicly announced the Proposed Merger the following day.  Kroger 
agreed to pay $24.6 billion to acquire all of the outstanding stock of ACI, amounting to $34.10 per 
share to ACI shareholders.  Soon after announcing the Proposed Merger, ACI paid a special dividend 
to its shareholders of $6.85 per share, totaling $4 billion.  The purchase price to be paid by Kroger to 
ACI shareholders was reduced on a per share basis by an equivalent amount pursuant to the Merger 
Agreement, resulting in a purchase price of $27.25 per share.  ACI has asserted that it remains in 
strong financial condition notwithstanding that it incurred debt to pay the dividend (the majority 
of which was paid to its private equity shareholders) and that it would not assert a failing firm 
defense in any merger challenge.11  
 

54. The Proposed Merger would result in Kroger owning all of ACI’s stores in Colorado, 

 
10 Jim Davis, Haggen reaches $106 million deal to sell remaining stores to Albertsons, HeraldNet 
(Mar. 11, 2016), available at: https://www.heraldnet.com/business/haggen-reaches-106-million-
deal-to-sell-remaining-stores-to-albertsons/.   
11 ACI Mem. Of Law in Opp. To Plaintiff State of Washington’s Motion for a TRO (Dkt. No. 40). 

REDACTED
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including ownership of the Safeway and Albertsons banners.  Kroger would also take ownership of 
ACI’s private label brands, including its popular Signature and O Organics brands. 
 

55. Kroger would also own ACI’s Denver DC, its dairy plant, its bakery, and all of ACI’s 
other physical assets in Colorado. 
 

IV. THE GROCERY INDUSTRY 
 

56. The grocery industry in Colorado comprises various types of stores.  Different types 
of stores provide different shopping experiences and fulfill different needs.  Although some 
consumers shop across store types, the relevant market for purposes of reviewing the Proposed 
Merger under the Antitrust Act is comprised of Supermarkets (as described below) and not the entire 
grocery industry.  The following section provides an overview of certain types of stores. 

 
A. Supermarkets. 

 
57. Perhaps the most recognizable category of grocery stores is the Supermarket.  The 

Federal Trade Commission (“FTC”), which has authority to review mergers in the grocery industry 
at the federal level, has in the past defined a “Supermarket” as “any full-line retail grocery store that 
enables customers to purchase substantially all of their weekly food and grocery shopping 
requirements in a single shopping visit with substantial offerings in each of the following product 
categories: bread and baked goods; dairy products; refrigerated food and beverage products; frozen 
food and beverage products; fresh and prepared meats and poultry; fresh fruits and vegetables; shelf-
stable food and beverage products, including canned, jarred, bottled, boxed, and other types of 
packaged products; staple foodstuffs, which may include salt, sugar, flour, sauces, spices, coffee, tea, 
and other staples; other grocery products, including nonfood items such as soaps, detergents, paper 
goods, other household products, and health and beauty aids; pharmaceutical products and pharmacy 
services (where provided); and, to the extent permitted by law, wine, beer, and/or distilled spirits.” 

 
58. The FTC further describes a Supermarket as any store that carries more than 10,000 

SKUs, typically with a deep inventory of those items, and that has more than 10,000 square feet of 
selling space. 
 

59. In short, Supermarkets offer the convenience of one-stop shopping and a wide variety 
of products.  Supermarkets primarily compete with other Supermarkets that provide one-stop 
shopping opportunities. 
 

60. Examples of Supermarkets in Colorado are King Soopers, City Market, Safeway, 
Albertsons, and Walmart Neighborhood Market.   
 

61. Some stores combine a Supermarket with a general merchandise store to create a 
hypermarket.  The Supermarket component of these hypermarkets also compete with Supermarkets.  
Examples in Colorado include Walmart Supercenter (which essentially combines a typical Walmart 
with a Walmart Neighborhood Market) and Super Target. 
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62. Walmart stores that are not a Neighborhood Market or a Supercenter are not 

Supermarkets.  Such “Walmart” stores may carry a limited number of food SKUs, but do not have 
the full assortment found in a Supermarket, and in particular may lack fresh produce, fresh meat, 
fresh seafood, eggs, and milk. 
 

B. Club Stores. 
 

63. Club Stores are also an option for consumers to fulfill certain grocery needs.  
However, Club Stores typically sell products in large bulk quantities, frequently rotate product 
assortment, and offer less variety than Supermarkets.  Club Stores also typically require a membership 
with an annual fee. 
 

64. Club Stores carry far fewer SKUs in each category of item than Supermarkets.  Club 
Stores do not offer the same one-stop shopping convenience of Supermarkets. 
 

65. The typical Club Store customer is more affluent and higher educated than the typical 
Supermarket customer.  Because items must be bought in bulk, a trip to a Club Store can be more 
expensive in total than a trip to a Supermarket, even though the per ounce price or per item price 
might be lower at a Club Store.  Many Club Store members visit Club Stores once or twice per month, 
or even less frequently. 
 

66. Club Stores are likely to compete more closely with other Club Stores. 
 

67. Examples of Club Stores in Colorado are Costco and Sam’s Club. 
 

C. Dollar Stores. 
 
68. There are a variety of stores that offer a limited number of products in small quantities, 

often at a discount, commonly referred to as “Dollar Stores.” 
 

69. Dollar Stores typically do not carry perishable products like fresh produce, meat, 
seafood, or baked goods.  Some may offer a limited assortment of produce that does not require 
refrigeration, like bananas or apples.  Dollar Stores may also offer frozen meat and chicken. 
 

70. Most of the items in Dollar Stores are packaged goods like cereal, cookies, breakfast 
bars, soup, canned goods, and baking items. 
 

71. The typical Dollar Store customer is lower-income and older than a typical 
Supermarket customer.12   

 
12 Dominick Reuter, Meet the typical Dollar General customer, Business Insider (Mar. 16, 2023), 
available at: https://www.businessinsider.com/typical-dollar-general-shopper-demographic-
older-worker-earning-lower-income-2021-8. 
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72. The typical Dollar Store customer also spends less money per trip to a Dollar Store 
than a typical Supermarket customer does at a Supermarket.   
 

73. Dollar Stores are typically smaller than Supermarkets and offer fewer SKUs. 
 

74. Examples of Dollar Stores in Colorado include Family Dollar and Dollar General. 
 

D. E-commerce. 
 
75. Consumers also have the option to buy groceries Online.  Almost all of the grocery 

stores discussed in the prior sections offer at least some of their products online, and many offer their 
entire inventory online.  Customers can use online ordering for in-store or curbside pick-up or for 
home delivery.  Some stores have their own fulfillment services for delivery, some use a third-party 
delivery service,13 and some offer both. 
 

76. Third-party delivery services do not compete with Supermarkets; rather, they partner 
with Supermarkets to provide another avenue for consumers to buy products from Supermarkets. 
 

77. Online ordering is typically more expensive than in-person shopping at a physical 
location.  Stores that have their own fulfillment services typically charge a delivery fee for deliveries 
or a service fee for pick-up.  Some stores may charge an annual or monthly fee for a membership and 
provide free or discounted delivery to members.  Third-party delivery services similarly either charge 
a fee or charge a mark-up on the products. 
 

V. THE RELEVANT MARKETS 
 

78. The Proposed Merger would have anticompetitive effects in local markets for the 
retail sale of food and other grocery products in Supermarkets.  Each of these markets constitutes a 
line of commerce, as that term is used in C.R.S. § 6-4-107, and each is a relevant product market in 
which the potential competitive effects of the Proposed Merger can be assessed. 
 

A. Retail Grocery. 
 

a. Product Market. 
 

79. The relevant product market is food and other grocery products available for retail 
sale in Supermarkets. 

 
80. The term “Supermarket” means any full-line retail grocery store that enables 

customers to purchase substantially all of their food and grocery shopping requirements in a single 
shopping visit with substantial offerings in each of the following product categories: bread and baked 
goods; dairy products; refrigerated food and beverage products; frozen food and beverage products; 

 
13 Examples of third-party delivery services are Uber Eats, DoorDash, and InstaCart. 
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monopolist in the proposed market could profitably impose a “small but significant and non-transitory 
increase in price” (referred to as a “SSNIP”) on at least one product in the proposed market.  The test 
assumes that prices for all products that are excluded from the market definition remain the same. 
 

90. A SSNIP for this purpose is typically set at 5%.  Meaning, the question is whether a 
hypothetical monopolist in the proposed market could profitably raise at least some prices by at least 
5%.  To profitably raise prices means that even though the hypothetical monopolist may lose some 
customers if it were to raise prices by 5%, that loss of customers would be outweighed by increased 
profit on sales to customers who continue to purchase its product, such that the hypothetical 
monopolist would make more money after the price increase than before. 
 

91. If the hypothetical monopolist cannot profitably impose a SSNIP, that means the 
proposed market is too narrow, because too many customers have found substitutes outside the 
defined market.   
 

92. If the hypothetical monopolist can profitably impose a SSNIP, that means the 
proposed market contains a sufficient number of substitutes, because other potential products are not 
close enough substitutes for the hypothetical monopolist’s customers.  Put differently, it means that 
other products excluded from the market do not constrain the hypothetical monopolist’s ability to 
raise prices and reduce quality.  
 

93. The vast majority of Supermarket consumers are not likely to start shopping at other 
types of stores, or significantly increase grocery purchases at other types of stores, in response to a 
SSNIP by a hypothetical Supermarket monopolist.  Other stores are therefore not reasonable 
substitutes for most Supermarket customers.   
 

b. Geographic Market. 
 

94. Supermarket competition is highly localized because consumers demand convenience 
and do not want to travel unnecessarily far distances to do their grocery shopping.  The overwhelming 
majority of Supermarket consumers do their grocery shopping at stores close to where they live. 

 
95. The particular bounds of each geographic market will vary based on the area and 

depend on factors such as population density, traffic patterns, and unique characteristics of each 
location.     

 
96. In public filings made before the merger was announced, Kroger regularly disclosed 

that its Supermarkets “typically draw customers from a 2-2.5 mile radius.”15 
 
97. A very conservative articulation of relevant geographic markets here are localized 

 
15 See, e.g., Kroger 10-K for Fiscal Year Ended January 29, 2022. 
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areas, within the following city areas:16 Southeast Denver, Southwest Denver, West Denver, North 
Denver, Downtown Denver, East Denver, Colorado Springs, Aurora, Fort Collins, East Littleton, 
Arvada, Longmont, Grand Junction, Broomfield, Pueblo, West Littleton, Boulder, Greeley, Loveland, 
North Englewood, Parker, Castle Rock, East Brighton, Durango, Montrose, Louisville, Steamboat 
Springs, Golden, Vail-Avon, Cañon City, Cortez, Alamosa, Lafayette, Evergreen, Woodland Park, 
Conifer, Windsor, Delta, and Gunnison. 
 

98. These city areas contain clusters of Supermarkets that are typically located close to 
each other and generally removed from other clusters of Supermarkets.  Most of the city areas listed 
here contain a set of stores within the borders of the city, but some include stores just outside city 
borders that are close in proximity to stores within the border, with no geographic impediment in 
between, like a mountain or major highway.  Some cities are divided into smaller city areas. 

 
VI. ANTICOMPETITIVE EFFECTS OF THE PROPOSED MERGER 

 
99. The Proposed Merger would eliminate head-to-head competition between Kroger and 

ACI and significantly consolidate already highly-concentrated markets.  The Proposed Merger would 
lead to higher prices, worse service, lower quality, and reduced choice for consumers.  It would also 
harm suppliers and workers in Colorado and weaken the state’s supply chain resiliency.  The Proposed 
Merger would also increase the likelihood of anticompetitive collusion. 

 
A. The Proposed Merger Is Presumptively Unlawful. 

 
100. The more that a proposed transaction would increase market concentration, the 

more likely it is to substantially lessen competition, as prohibited by C.R.S. § 6-4-107.  Mergers 
that significantly increase concentration in already concentrated markets are presumptively 
unlawful.  The United States Supreme Court has held that any transaction that results in “a firm 
controlling an undue percentage share of the relevant market, and results in a significant increase 
in the concentration of firms in that market is so inherently likely to lessen competition 
substantially that it must be enjoined in the absence of evidence clearly showing that the merger 
is not likely to have such anticompetitive effects.”  United States v. Philadelphia Nat. Bank, 374 
U.S. 321, 363 (1963).  A resulting market share of 30% by the post-merged firm crosses the 
presumptive threshold, as may shares less than that.  See id. at 364 & n.41. 

 
101. The Herfindahl-Hirschman Index (“HHI”) is a well-established and widely 

accepted measure of market concentration used to evaluate the likely competitive effect of a 
proposed transaction.  HHI scores are calculated by summing the squares of each individual firm’s 
market share.  Accordingly, HHI scores range from 0 in markets with no concentration to a high 

 
16 City areas are generally small, localized areas, and contain clusters of stores that consumers 
could plausibly choose between. 
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of 10,000 in markets where one firm has a 100% market share.17  Sufficiently large HHI scores 
establish a prima facie case that a merger is anticompetitive and therefore unlawful. 
 

102. The DOJ and FTC recently published updated “Merger Guidelines” on December 
18, 2023 (the “2023 Merger Guidelines”).  The 2023 Merger Guidelines provide guidance on how 
to interpret HHI scores, and courts historically rely on DOJ and FTC guidance when considering 
merger challenges.  Under the 2023 Merger Guidelines, if the post-merger HHI score would be 
more than 1,800, and the merger would increase the HHI score by more than 100 points, then the 
proposed merger is presumptively unlawful.  Such a merger would result in a highly concentrated 
market, and is presumed likely to enhance market power and substantially lessen competition. 
 

103. Before issuance of the 2023 Merger Guidelines, the effective guidance from the 
DOJ and the FTC was contained in The Horizontal Merger Guidelines, issued August 19, 2010 
(the “2010 Merger Guidelines”).  According to the 2010 Merger Guidelines, a transaction was 
considered presumptively unlawful if the relevant market would have a post-merger HHI score of 
2,500 or more and if the merger would increase the HHI score by 200 points or more. 
 

104. As described below, the Proposed Merger is presumptively unlawful under both the 
2023 Merger Guidelines and 2010 Merger Guidelines. 
 

105. The HHI scores here establish that the Proposed Merger is presumptively unlawful 
because it would significantly increase concentration in the 39 relevant geographic markets in 
Colorado for food and other grocery products available for retail sale in Supermarkets.   
 

106. Across the 39 city areas, the post-merger HHI scores range from about 2,600 to 
10,000, with an average post-merger HHI score of around 4,600.  The change in HHI scores from 
pre-merger to post-merger range from around 400 to 4,300, with an average change of around 
1,400.  Therefore, the Proposed Merger is presumptively unlawful under both the 2023 Merger 
Guidelines and 2010 Merger Guidelines. 

107. The Proposed Merger is also presumptively unlawful even if one were to 
(incorrectly) include Club Stores and Dollar Stores in the calculations.  If one were to include Club 
Stores and Dollar Stores in the calculations, the Proposed Merger would still be presumptively 
unlawful in all 39 city areas.18   

 
108. The Proposed Merger is also presumptively unlawful if one were to apply a more 

narrow geographic market of a 3-mile radius around each of Kroger’s and ACI’s stores.  In that 
scenario, there would be 253 geographic markets in Colorado (one for each of the parties’ stores).  
Out of those, the Proposed Merger would be presumptively unlawful in 190 markets.  A transaction 
does not need to exceed the HHI thresholds in every relevant market to be presumptively unlawful 

 
17 For example, a market with two participants who each have 50% market share would have an 
HHI of 5,000 (502 + 502 = 5,000.  A market with three participants who have shares of 40%, 40%, 
and 20% would have an HHI of 3,600 (402 + 402 + 202 = 3,600). 
18 To be clear, Club Stores and Dollar Stores are not in the relevant market. 
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Colorado.  The Palisade growing region has the ideal climate and soil for peach-growing.  
Typically picked when tree-ripe, Palisade peaches are superior in flavor to other peaches and are 
a strong draw for Colorado customers. 
 

134. Retail stores, including Kroger and ACI, compete against each other by often 
selling Palisade peaches on promotion to generate store traffic and  

 benefitting consumers. 
 

135. Kroger and ACI strongly compete for Palisade peach supply.  This benefits Palisade 
peach farmers because they can be assured of a fair price and avenues through which to sell their 
crops.  It benefits consumers because they have access to great local product at low prices and a 
more robust supply chain. 
 

136. The same dynamic plays out for other local Colorado products, ranging from 
produce and other fresh products like dairy or baked goods to center-store packaged products. 
 

137. As noted, Kroger and ACI compete with each other to purchase inputs and goods 
that they resell to consumers, including labor and local products.  The Antitrust Act protects these 
types of competition.  “A merger of competing buyers can substantially lessen competition by 
eliminating the competition between the merging buyers or by increasing coordination among the 
remaining buyers.  It can likewise lead to undue concentration among buyers or entrench or extend 
the position of a dominant buyer.  Competition among buyers can have a variety of beneficial 
effects analogous to competition among sellers.  For example, buyers may compete by raising the 
payments offered to suppliers, by expanding supply networks, through transparent and predictable 
contracting, procurement, and payment practices, or by investing in technology that reduces 
frictions for suppliers.  In contrast, a reduction in competition among buyers can lead to artificially 
suppressed input prices or purchase volume, which in turn reduces incentives for suppliers to invest 
in capacity or innovation.”  2023 Merger Guidelines § 2.10 at 26; see, e.g., Mandeville Island 
Farms, Inc. v. Am. Crystal Sugar Co., 334 U.S. 219, 235-36 (1948) (“The [Sherman Act] does not 
confine its protection to consumers, or to purchasers, or to competitors, or to sellers. . . . The Act 
is comprehensive in its terms and coverage, protecting all who are made victims of the forbidden 
practices by whomever they may be perpetrated.”). 

 
C. The Proposed Merger Would Harm Consumers By Reducing Consumer Choice, 

Raising Grocery Prices, Reducing Quality, and Weakening Supply Chain 
Resiliency. 
 

138. Many consumers check prices—including promotions and available coupons—at 
their nearest Kroger and ACI stores before deciding where to shop.  Kroger and Albertsons provide 
convenient shopping alternatives not provided by other grocery outlets.  For many of these 
consumers, other types of stores are not viable substitutes.  These consumers would lose their 
ability to choose between Kroger and ACI if the Proposed Merger were consummated. 

 
139. Knowing this dynamic, a post-merger Kroger would have the ability to raise its 

REDACTED
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prices. 
 

140. In urban areas, consumers tend to shop within a limited geography of a mile or two.  
Consolidation of Kroger and ACI creates significant market power to raise prices and reduce 
quality and services. 
 

141. Consumers in many other geographic markets would feel the effect of the Proposed 
Merger even more profoundly.  For instance, in Gunnison, the only Supermarkets are City Market 
and Safeway.19  The merger would result in a monopoly for Kroger in this market.  To reach a 
non-Kroger Supermarket, a Gunnison resident would have to drive about 65 miles to Salida or 
Montrose. 
 

142. Grand County is another example of a community that will suffer.  There is a 
Safeway in Fraser, and a City Market in Granby—those are the only two Supermarkets in the 
county.  People there already suffer from higher “resort” prices at these stores, and the Proposed 
Merger would make that even worse. 
 

143. Many geographic markets would face a Kroger/Walmart duopoly post-merger.  
This is also a bleak outcome for consumers.  In addition to the market power that these two firms 
could wield against consumers to raise prices, the loss of consumer choice would be dramatic.  
Walmart Neighborhood Markets and Walmart Supercenters stock their shelves heavily with 
national brands and produce from outside of Colorado.  Kroger and ACI place a much higher 
emphasis on local products.  The loss of ACI stores would reduce consumer choice for local 
products because Kroger would have incentives to consolidate suppliers, thus eliminating some 
local suppliers from its shelves.  Examples of local markets where this would happen include Delta, 
Cortez, Durango, Alamosa, Canon City, Woodland Park, and Monument. 
 

144. The Proposed Merger could also harm consumers by weakening supply chain 
resiliency.  Today, if Kroger has a supply chain problem resulting in a shortage in its stores—e.g., 
a shipment is delayed due to weather or a supplier is experiencing a shortage—a consumer can go 
to their nearest ACI store to look for the product, and vice versa.  However, a post-merger Kroger 
would likely seek to consolidate its supply chain in the state and eliminate redundancies in the 
name of efficiency.  That means any Kroger supply chain problem could have a much harsher 
effect on consumers. 
 

D. The Proposed Merger Would Increase the Likelihood of Anticompetitive 
Collusion. 
 

145. The potential for coordinated effects are high in a concentrated market.  The 
relevant markets are highly concentrated in Colorado. 

 
 

19 There is a Walmart in town, but it is not a Neighborhood Market or Supercenter.  Accordingly, 
it does not offer fresh produce, meat, seafood, eggs, etc. 
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146. Barriers to collusion between Supermarkets are low because of transparency in 
grocery prices.  Supermarkets can regularly check each other’s prices and walk through each 
other’s stores. 
 

147. Post-merger, there will be even fewer Supermarket competitors, and an increase in 
the ease and likelihood of coordination among them.  This has the potential to further harm 
Colorado consumers. 
 

148. When reviewing mergers, courts consider “a history of collusion or attempted 
collusion” in the relevant market to be “highly probative of likely harm from a merger” because 
the merger may lead to so-called “coordinated effects.”  United States v. Bertelsmann SE & Co. 
KGaA, 646 F. Supp. 3d 1, 45 (D.D.C. 2022) (citing Hosp. Corp. of Am. v. F.T.C., 807 F.2d 1381, 
1388 (7th Cir. 1986); F.T.C. v. Elders Grain, Inc., 868 F.2d 901, 906 (7th Cir. 1989)). 
 

149. Here, there is a history of collusion between Kroger and ACI in the form of 
unlawful no-poach and non-solicitation agreements. 
 

150. In January 2022, certain collective bargaining agreements (“CBAs”) concerning 
UFCW employees at King Soopers stores and Safeway stores in Colorado were set to expire.   
 

151. The UFCW and ACI reached an agreement on an extension of the soon-to-be 
expired CBAs to provide additional time to negotiate a renewal.  Kroger, however, did not agree 
to an extension, and so the King Soopers CBAs expired.  The UFCW therefore went on strike 
against King Soopers, which lasted for ten days. 
 

152. Concerned about losing employees and customers, Kroger and ACI agreed that ACI 
would not hire any King Soopers workers during the strike, and that ACI would not solicit any 
King Soopers pharmacy customers to transfer their prescriptions to Safeway pharmacies. 
 

153. The agreement was expressly spelled out in an email between Kroger and ACI 
employees responsible for labor relations.  On January 9, 2022, Daniel Dosenbach, the Senior Vice 
President of Labor Relations at ACI, wrote to his counterpart at Kroger, Jon McPherson, the Vice 
President for Labor & Associate Relations at Kroger, as follows:  
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160. Mr. Broderick then relayed the existence of the agreement further up the chain to 
ACI’s Chief Operating Officer, Susan Morris, telling her that “we have agreed to not hire [King 
Soopers’] employees and not actively solicit their pharmacy customers.” 
 

161. The existence of the agreement also was relayed to the very highest levels at 
Kroger.  Mr. McPherson relayed the existence and terms of the unlawful agreement directly to 
Rodney McMullen, the Kroger CEO; Gary Millerchip, the Kroger CFO; Christine Wheatley, the 
Kroger General Counsel; Mary Ellen Adcock, Kroger SVP of Operations; Timothy Massa, Kroger 
Chief People Officer; and Joe Kelley, President of the King Soopers & City Market Division. 
 

162. Apparently, this was not the first instance of collusion between Kroger and ACI.  
In an email between Mr. Dosenbach and Mr. Bohn on January 7, 2022, Mr. Dosenbach alluded to 
a similar agreement in Portland, Oregon: “Like with Portland we would not hire any employees 
from King Soupers [sic].”  
 

163. This prior history of collusion demonstrates the likelihood of anticompetitive 
effects from the Proposed Merger. 

 
VII. ABSENCE OF COUNTERVAILING FACTORS 

 
164. New entry or expansion by existing competitors in response to an exercise of 

market power by a post-merger Kroger would not be likely, timely, or sufficient in its magnitude, 
scope, or character to deter or fully offset the Proposed Merger’s likely anticompetitive effects. 
 

165. Barriers to entry or expansion are high for Supermarkets.  First, it is difficult to find 
real estate large enough and in a desirable area to open new Supermarkets. 
 

166. Even where such space is apparently available, there may be use restrictions in the 
form of (i) restrictive covenants that run with the land in shopping centers or (ii) restrictions in 
lease agreements that tail lease expiration or store closure, which prevent retail grocery stores of 
any kind from opening a location in the shopping center or taking over an empty space where a 
prior grocery store closed. 
 

167. Grocery stores located in multi-tenant shopping centers typically benefit from use 
restrictions that prohibit any business from opening in the shopping center that sells any product 
sold by the grocery store.  Thus, any business selling food or grocery items cannot open in the 
same shopping center.  Such restrictive covenants even survive after a grocery store closes.20 
 

168. An examination of the store locations that were closed in the wake of the 
ACI/Safeway merger illustrate the difficulties of replacing closed stores.  Of the 20 stores that 

 
20 This is partly why many shopping centers have large vacant spaces where grocery stores once 
operated.  These large spaces have few potential uses other than for retail grocery; some alternate 
permissible uses include retail clothing, fitness centers, and indoor pickleball courts. 
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were closed in the two years after that merger, none are currently a Supermarket.  Instead, nine are 
fitness centers, five are still vacant, three are retail stores of various stripes, one is a Target (with 
limited grocery options), one is a 7/11, and one is a community health center. 
 

169. Second, new entry or expansion requires a distribution chain that can support new 
or expanded locations.  This means finding warehouse space, purchasing trucks to move goods, 
and hiring labor.  This challenge is highly pronounced in markets in mountain towns where 
warehouse space is more limited and transportation issues complicate distribution. 
 

170. Third, any new entrant will incur high marketing costs to attract new customers, 
which can include advertising and providing discounts and promotions to lure customers away 
from existing stores. 
 

171. Additionally, the Proposed Merger will not generate any efficiencies that outweigh 
the anticompetitive effects. 
 

VIII. THE PROPOSED DIVESTITURE FAILS TO REMEDY THE 
ANTICOMPETITIVE EFFECTS OF THE PROPOSED MERGER 

 
172. Recognizing the anticompetitive nature of the Proposed Merger, the Defendants 

have proposed a divestiture.  However, the parties’ proposal echoes many of the problems that 
have plagued failed grocery divestitures in the past, and is insufficient to save this Proposed 
Merger.21 

 
A. The Divestiture Package. 

 
173. Kroger and ACI propose to divest retail stores, distribution centers, certain private 

label brands, and other assets to C&S, the sole divestiture buyer, pursuant to an Asset Purchase 
Agreement by and among The Kroger Co., and Albertsons Companies, Inc., as the Sellers, and 
C&S Wholesale Grocers, LLC, as Buyer, Dated as of September 8, 2023 (the “Divestiture 
Agreement”).  This proposed divestiture was announced after the Attorney General had already 
been investigating the Proposed Merger since its announcement for nearly a year, and was not 
included in Kroger and ACI’s pre-merger notification filings with the FTC. 

 
174. Since announcing the Divestiture Agreement, Kroger and ACI have proposed 

modifications to the assets in the divestiture package, but to date none of those modifications have 
been agreed to by C&S.  The divestiture announced on September 8, 2023, is therefore the only 
divestiture that can potentially be considered. 
 

175. On a national level, C&S will pay $1.9 billion to acquire 413 stores, eight 
distribution centers, five private label brands, three banners (QFC, Mariano’s, and Carrs, none of 

 
21 Any divestiture proposal is only a potential remedy for an otherwise anticompetitive merger, not 
a defense.   
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X. SECOND CAUSE OF ACTION 

Violation of C.R.S. § 6-4-104 (Against Defendants Kroger and ACI) 
 

251. Plaintiff hereby incorporates the allegations of Paragraphs 1 through 250 above as 
if set forth fully herein. 

 
252. Kroger and ACI are direct, horizontal competitors for customers, including 

pharmacy customers. 
 

253. Kroger and ACI are direct, horizontal competitors for labor, including grocery store 
workers.  They compete to provide high quality customer service, which requires that they recruit 
and retain the best employees.  Kroger and ACI often recruit and hire each other’s employees. 
Indeed, Mr. Broderick testified that King Soopers had recruited Albertsons’ store directors on 
multiple occasions.  Mr. Dosenbach similarly testified that ACI and Kroger compete for talent.   
 

254. Kroger and ACI agreed that ACI would not solicit Kroger’s pharmacy customers 
during a strike against King Soopers (the “Non-Solicitation Agreement”). 
 

255. Kroger and ACI agreed that ACI would not hire any King Soopers employees 
during a strike against King Soopers (the “No-Poach Agreement”). 
 

256. Rather than vigorously compete with its rival on all fronts, ACI entered into an 
unlawful agreement to not hire King Soopers employees and to not solicit its pharmacy customers. 
 

257. The unlawful No-Poach Agreement diminished competition in the labor market and 
harmed employees who were deprived of access to job opportunities during the strike against King 
Soopers. 
 

258. ACI’s executive-management was aware of the unlawful agreement.  Mr. 
Broderick, President of ACI’s Denver Division, relayed the existence of the unlawful agreement 
to Susan Morris, ACI’s Chief Operating Officer, telling her that “we have agreed to not hire their 
employees and not actively solicit their pharmacy customers.” 
 

259. Kroger’s executive management was also aware of the unlawful agreement.  Mr. 
McPherson relayed the existence and terms of the unlawful agreement directly to Rodney 
McMullen, the Kroger CEO; Gary Millerchip, the Kroger CFO; Christine Wheatley, the Kroger 
General Counsel; Mary Ellen Adcock, Kroger SVP of Operations; Timothy Massa, Kroger Chief 
People Officer; and Joe Kelley, President of the King Soopers & City Market Division. 
 

260. The Non-Solicitation Agreement is an unlawful contract, combination, or 
conspiracy in restraint of trade. 
 

261. The No-Poach Agreement is an unlawful contract, combination, or conspiracy in 
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restraint of trade. 
 

262. Kroger and ACI’s Non-Solicitation Agreement is a naked restraint of trade and is 
per se unlawful.  It is not reasonably necessary to any competitive purpose.   
 

263. Kroger and ACI’s No-Poach Agreement is a naked restraint of trade and is per se 
unlawful.  It is not reasonably necessary to any competitive purpose. 
 

264. By agreeing that ACI would not solicit Kroger's pharmacy customers or its 
employees during the strike, Kroger and ACI agreed to allocate those customers and employees—
a per se unlawful, and thus unreasonable, restraint of trade.  The No-Poach and Non-Solicitation 
Agreements were not reasonably necessary to any separate, legitimate business transaction or 
collaboration between the companies. 
 

XI. REQUEST FOR RELIEF 
 

Plaintiff respectfully requests that this Court: 

a. Enter an Order that the Proposed Merger is unlawful and violates C.R.S. § 6-4-107; 
b. Enjoin and restrain Defendants and all persons acting on their behalf from 

consummating the Proposed Merger or from entering into or carrying out any other 
transaction, contract, agreement, plan, or understanding that would combine Kroger 
with ACI; 

c. Enjoin and restrain Defendants Kroger and ACI from enforcing or entering into any 
agreement to not hire each other’s employees; 

d. Enjoin and restrain Defendants Kroger and ACI from enforcing or entering into any 
agreement to not solicit each other’s customers; 

e. Order that Kroger pay a civil penalty of $1,000,000 for its violation of C.R.S.§ 6-
4-104; 

f. Order that ACI pay a civil penalty of $1,000,000 for its violation of C.R.S. § 6-4-
104; 

g. Award Plaintiff attorneys’ fees, costs, and expenses incurred during the 
investigation and litigation of this action; and 

h. Award such other relief as the Court deems just and proper. 
 

Dated this 14th day of February, 2024.  

     PHILIP J. WEISER 
     Attorney General 

 
/s/ Arthur Biller     
ARTHUR BILLER, Atty. Reg. No. 53670* 
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