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The Governor has requested an opmton concerning his power to authorize the Colorado
National Guard to use fethal force when protecting nfrastructure critical to the Tife, health or
weltare of the State of Colorado. This analvsis addresses only those sttuations in which damage
to the mfrastructure would hikelv result in death or serious bodily mjury to persons, cither
immediately or i the foreseeable future.

Question Presented and Conclusion

Question: This office has been asked for a formal opinton as to whether “the Governor of
Colorado may legally authorize the Colorado National Guard to use Iethal force when protecting
infrastructure deemed critical to the Tife. health or welfare of the State of Colorado.”

Answer: When ifrastructure erttical to the life, health or safety of Colorado citizens 1s
threatened. National Guard troops acting under the Governor’s direction may use foree.
including deadly force, necessary to protect the infrastructure -- and thereby the pubhic -- from
sertous harm.

Discussion

The Governor's authority to call out the National Guard derives gencerally from both
statute and constitution. While there 1s no explicit grant of authority to use deadly force from
cither source, such power 1s implicit in a variety of sources from which the Governor and the
National Guard dertve their power to act when necessary to preserve public health and safety.



I Constitutional authority as Commander in Chief of State Militia

Fhe Governor's authority to call out the National Guard comes primanily from the
Governor's conshitational power as Commander-m-Chiet of the State™s Mihta, Artiele 40§ 3 of
the Colorado Constitntion provides that the Governor shall be the commimder m-chief of the
mihitary forces of the state, exceept when they shall be catled mto the actual service of the United
States. He shall have the power to call ont the mihina to execute the knws. snppress nsnrrection

orrepel invasion.™ In hnre Fire and Excrse Comnussioners, 30 P 234 (1894), the Colorado

sSupreme Court emphasized that the Constitution “expressly provides “that the military shall
alwavs be in stnet subordination to the eivil power. ™ 36 Poat 241 (quoting Art. 2. Section 22,
Colo. Const.). Thus, the Nattonal Guard's authortty (o act derives from the Governor's
constitutional imthority as commander-m-chiet. In nre Fire and Excrse Commissioners, the
Court stated that i a power “cannot be Taw fulhy exercised by the governor acting in his civil
capacity, a fortiort 1s the use of mihitary foree to that end by him as commander m chief
unauthortzed.” Inre Fire and Excise Commirs, 30 Poat 241,

IL Governor’s statutory duty to protect life and property

C'olorado statutes specifically authorize the Governor to order the state nulitia to protect
hife and property. Section 28-3-104, C.R.S.. provides that the Governor “shall be the
commander-m-chiet of the military torces except so much thereof as may be i the actual service
of the Untted States and may employ the same for the defense or rehef of the state, the

FEmergency Management Assistance Compact. and {or the trainmg of the mihtary forces for all
appropriate state missions.” (emphasis added). Therefore. the Governor clearly has authority to
call out the National Guard for the protection of both hife and property in Colorado. 'This
authority does not necessartly require a declaration of msurrcction or emergency.

The express duty to protect Colorado life and property also carries with it implied powers
necessary to carry out that responsibility. In Inre Mover. 85 P. 190 (1904), the Colorado
Supreme Court upheld as mcrdent to the authority to suppress an insurrection the lengthy
detention of once of its apparent feaders. The court held that when an express power is conferred
by the Constitution. ~all necessary means may be emiploved to exercise it which are not
expressly or imphedly prohibited.”™ In re Mover, 85 P.at 193, The Court further held that the
Constitution must be given “that construction of which it 1s susceptible which will tend to
maintain and preserve the government of which it 1s the foundation, and protect the citizens of
the state in the enjovment of their malicnable rights.™ Id.

Accordingly, while the authority to order the use. where appropriate. of lethal force mn the
protection of life and property i1s not expressly stated m Constitution or statute, the authority
must be implicd. Depending on the degree and the immediacy of any danger to human health
and safety, circumstances may arise mn which lethal force ts the only avartable means to prevent
great public harm or loss of life. Without the authority to order the use of fethal force when
necessary, as dictated by the facts, to prevent great public harm or loss of life, the duty to protect
lite and property. would be holtow. The degree of force that may be used depends. however, on
the nature of the “critical state infrastructure.”™ the spectfic danger posed to the structure, and the
harm that would result from its destruction. The types of structures that may be “critical™ to the
life, health and safety of Coloradoans arc numerous. Examples include various health facilities,
particularly stores of medical supplies or vaccines deemed critical to life and safety in the event
of an emergency, and unique mtelligence factlities such as the Cheyenne Mountain Operations

2



Conter. Prestraciion or dhimaree o these faorbrtres coabd ndenrabte have o detrimental effect on
the hites heahh or satetyv of Colorado citizens. Whether other facihities wounld qualify requires a

case-byv-case analvsis,

Hl Military conumanders are specifically authorized to use deadly force in the
caforcement of the faw,

Colorado statute authorizes a military commander to use deadly foree to enforee the law,
prevent mob achion or suppress an msurrection:

Fhe commandimg officer of anv of the mihitary forces engaged i
the suppresston of an isurrection, the dispersion of a mob. or the
enforcement of the Taws shall exercise his or her discretion as to
the propricty of firing upon or otherwise attacking anv mob or
other unlanwful assembly; and, 1 he or she exercises his or her
honest judgment thercon, he or she shall not be hable i crther a
civil or a criminal action for any act done while on such duty. No
officer or enhisted person shall be held hable in cither a civit or
criminal action for any act done under law ful orders and m the
performance of his or her duty.

Section 28-3-301, C.R.S. The statute grants immunity for the decision to use force, when such
deciston 1s based on the commander’s “henest judgment.”™ While this immunity 1s broad. it 1s not
absolute. For mstance, 1t would not foreclose habihity under federal civil rights statutes such as
42 U.S.C08 19830 In addivion, it primarily immunizes good faith actions of offictals in response
to mob violence. The question posed here does not spectfically include a response to mob attacks
on crittcal mirastructure. However, to the extent such actions might occur, wide discretion is
vested i the commanding officer to respond with the use of force, lethal or otherwise.

Iv. Acting as civil law enforcement, the Guard may use lethal force to stop an
individual from endangering human life or inflicting serious bodily injury.

In the enforcement of the faw when ordered by the Governor, the National Guard's
authority to use torce 1s equivalent to that of civihian peace officers. Colorado caselaw has
compared the Guard’s authority to that of civil authoritics. See In re Moyer 85 P. 190, 193 (Colo.
1904) (Governor, in emploving the militia to suppress an msurrection, acts in his capacity as the
chief civil magistrate of the state, and, although exercising his authority conferred by the law
through the aid of the military under his command, he 1s acting in a civil capacity). ~The power
and authority of the militia in such circumstances are not unlike that of the police of a city, or the
sheriff of a county, arded by his deputies or posse comitatus in suppressing a riot.” Id.

It 1s therefore usetul to consider the statutory authority given to the pohice in Colorado to
use force. Section 18-1-707 authorizes police to use force mn several circumstances:

(2) A peace officer 1s justified m using deadly physical force upon
another person for a purpose spectfied m subsection (1) of this
scctton only when he reasonably belicves that it is necessary:

(a) To defend himself or a third person from what he reasonably
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frotres os to be the ase or nmmmment use of deadiy physical foree: or

(hy Fo effect v arrest. or to prevent the escape from custody. of a
person whom he reasonably believes:

b

(0 Tras committed or attempted to commit a felony mvolving the

“threatenced use of o deadly weapon: or

(1 Otherwise mdicates. except through a motor veluele violation.
that he s hikely to endanger human life or to infhict scrrous bodily
mjury to another unless apprehended without delay.

Colorado Taw thus clearty authorizes Ly enforcement to use deadly force when necessary
to apprehend an individual endangering human hfe or infhicting sertous bodily mjury. When that
danger anses from actions mtended to destroy a butlding or erttical mfrastructure, fethal foree 1s
authortzed, 1f necessary. to apprehend the person and thereby prevent the act.

The statute does not require that the danger to human life resulting from the destructive
act be immediate. ), for mstance, damage to critical infrastructure would not be reparable before
human hifc or health 1s sertously endangered, deadly foree would be authorized. For example,
where an imdividual 1s attempting to ram the entrance of o health facihty with an automobile,
lethal foree 1s justified.

The numiber and tvpe of situations that would justify the usc of deadly force 1s impossible
to predict. Undoubtedly, the particular facts of any such sttuation will be unique. Therefore,
once the Governor has generally authorized the use of deadly force for the protection of critical
infrastructure, authorized personnel at the scene must assess any threat to deternune whether the
danger to public health and safety 1s so great as to justify usc of deadly force. The assessment
will mevitably involve constderation of the immediacy of the threat, its certamty and its
magnitude. But with respect to the Governor's authortty to authorize the legitinmate use of lethal
force to protect hife. health and the pubhc, such authority ts well grounded in Constitution and
statute.

V. Lethal force is authorized to prevent the destruction of a building by
arson.

Deadly foree 1s specifically authorized in Colorado to prevent the commission of first
degree arson. Section 18-1-705, C.R.S., provides:

A person in possession or control of any building, realty, or other
premises ... 1s justitied in using reasonable and appropriate
physical force ... when and to the extent that it is rcasonably
necessary to prevent or terminate what he reasonably behieves to be
the connmission or attempted commission of an unlaw ful

trespass. ... However, he may use deadly force only in defense of
himself or another as described mn section 18-1-704, or when he



reasonablv believes itnecessary to prevent what he reasonably
helieves to be an attempt by the trespasser to comnnt hrst degree

drson.

Fhe crime of first deoree arson includes more than just himing o stroctire. Uinder
scetton FS-4-1020 first degree arsons s committed when a person “knowinghy <ets fire 1o, burns.
canses to be burned. or by the usce of any explosive damages or destrovs, or causces to be
dimmaged or destrovedany butlding or occupred structine of another withont his consent.”™
Fheretore. use of deadly foree 1s authorized to prevent the mtentional damage or destruction of a
“huilding or occupted structure™ by fire or explosive device. For deadly foree 1o he authorized-
whether it be by a citizen, el kaw enforcement, or the Nattonal Guard-it should be apparent that
an meendrary or explosive will be used agamnst a butlding or occupied structure unless deadly
force 1s used. In circumstances where non-tethal foree will prevent the arson’s commussion. the
lesser foree should be used hirst.

CONCLUSION
For the reasons mdicated above, Ieonclude that the Governor has the authority to employ
the Natonal Guard for the protection of eritical state infrastructure in Colorado, and may
authorize the Guard to nse fethal force when necessary for the protection of such mfrastructure,

the destruction of which would pose a danger to the hie, health and safety of Colorado citizens.

Issued this 29th day of August. 2006,
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